VEST MRA N A HGHLANDS GONSERVANCY
NATI ONAL WLDOLI FE FEDERATI ON

| BLA 94-822 Deci ded Gctober 6, 1997

Appeal froma Decision of the Ofice of Surface Mning Recl anation and
Enforcenent refusing to order Federal enforcenent action agai nst Qga Qoal
Gonpany. Wést Mrginia Permt No. U3 694; 10-day Notice X 93-110-015-012.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
dtizen Conplaints: Generally

Acitizen's conplaint urging that a party other than
the permttee should be charged with viol ations of
SMRAin addition to the permttee is properly renanded
by CaMfor further investigation by its field office
where the record was insufficient to denonstrate that
the party coul d properly be charged under the Act. The
fact that there is an ownership and control "link"
between that party and the permttee under the

appl i cant/vi ol ator systemdoes not, by itself,
establish that the party is subject to enforcenent
action.

APPEARANCES L. Thonas Gal | oway, Esq., Vashington, DC, Vélton D Mrris,
Jr., Bsq., Qharlottesville, Mrginia, for Appellants; Sandra M Li ebernan,
Esq., Ofice of the Solicitor, US Departnent of the Interior, for the
Gfice of Surface Mning Recl anati on and Enf or cenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Vst M rginia Hghlands Gonservancy and National Wl dlife Federation
(Appel | ant s) have appeal ed fromthe July 8, 1994, Decision of the Assistant
Drector for Held perations, Gfice of Surface Mni ng Recl amati on and
Enforcenent (C8V), responding to Appel lants' request for infornal review of
a February 28, 1994, determnation by CBVIs Charleston FHeld Gfice. The
Feld Gfice held that the Vst Mrginia Ovision of Ewvironnental
Protection (WDEP) appropriately took no enforcenent action in response to
a 10-day notice (TDN issued on Appel lants' dtizen' s Gonpl ai nt
(Conpl ai nt).

h Novenber 17, 1993, Appellants filed wth the Held Gfice a
dtizen's Gonplaint under section 521 of the Surface Mning Gontrol and
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Recl amation Act of 1977 (SMRY), 30 USC § 1271 (1994), and 30 CF.R 8
842.12. The Gonpl ai nt requested CBMto conduct an inspection of coal
mning permts held by Qga Gal Gonpany (AQga). The CGonpl aint was based
on the allegation that Qga owed or control |l ed operations conducted under
Wst Mrginia Permt No. U3 694 issued to Barrenshe Goal, Inc. (Barrenshe),
whi ch had been revoked and the bond forfeited due to outstandi ng
violations. See Qonplaint at 1-2. The Gonpl ai nt contai ned statenents of
fact supporting its allegation that there was an ownership and control
"link" between Qga and Barrenshe. It noted that the Sate of Vést
Mrginia (Sate) was currently failing to bl ock i ssuance of new permts to
Oga. 1V The Gonplaint also alleged that Qga had failed to disclose its
relation ship to Barrenshe, assertedly a violation of governing law The
Gonpl ai nt requested that CBMconduct an investigation and i nmedi at el y bl ock
all regulatory authorities fromissuing any new permts to Qga and that
CBMrescind (or direct to be rescinded) all permts inprovidently granted
or transferred to Qga. Appellants requested that CBMor state regul ators
i ssue appropriate NOV/s or AOs and assess civil penalties under SMRA and
governing regul ations. See Conplaint at 6.

h Novenber 19, 1993, CBMissued TDN No. X 93-110-015-012 to the Sate
asserting that Qga Goal Conpany was "an owner or control | er of Barrenshe,
permt U3 694, which has unabated viol ations, delinquent civil penalties
and a bond forfeiture and is therefore prohibited fromreceiving permts to
conduct surface coal mining operations.” The TDN charged that "nature of
the violation" was that Qga "has failed to disclose its ownership or
control relationship to Barrenshe in permt applications submtted to"
WLCEP in violation of CSR 38-2-3.

1/ The Gonplaint alleged that CGarl Mincey, the President of Barrenshe,

hol der of Permit No. UD 694, was al so the president, vice-president,
secretary, and treasurer of Qga; that OQga owed the surface and the coal
to be mned; that Barrenshe's right to extract coal was based on a contract
wth Qga; that mned coal was transported to and processed in Qga' s
preparation plant; and that the haul age road used on permt UG 694 was
bonded by Oga. See Gonplaint at 3-5.

Further, the Conplaint |isted various notices of violation (NO/ s)
that had been issued to Barrenshe by WDE. These NOV s concerned fail ure
totinely initiate reclamation operations, failure to tinely obtain pernmt
renewal, and failure to maintain effluent limtations. Barrenshe was al so
i ssued a cessation order (Q) for failure to abate an NOV concer ni ng
effluent limtations and required to show cause why its permt shoul d not
be termnated. The Gonplaint alleged that, "according to the Sate of Vést
Mrginia " Barrenshe was liable for $26,202 in unpaid civil penalties and
that the violations remain uncorrected. It alleged further that,
"[d]espite Qga' s control of Permt No. U3694, Vést Mrginia has failed to
link Qga to the site or to the uncorrected violations and unpai d civi l
penalties there." See Qonplaint at 5.
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n Decenber 29, 1993, WILEP responded to the TDN stating that
Appel lants' allegation that "Qga had control of the Barrenshe Qoal
operation has some nerit." It acknow edged the incidents of control cited
inthe Gonplaint, stating that its investigation into the matter was
ongoi ng, but that sufficient infornation was on hand "to proceed wth
pl acing Qga al Gonpany on the Vést Mrginia Forfeiture list and
[initiate] an AVS [Applicant/Molator Systeny block of the conpany.” See
WILEP Response at 2. 2/

n January 20, 1994, (BMs AVS dfice advised the Held Gfice: "Vé
agree that the docunentation avail abl e indicates that a presunption of
control exists between [Qga and Barrenshe] on permit No. UD694. n
January 14, 1994, a check of the AVS found that this relationship had been
entered into the AVS "

O February 28, 1994, the Held Gfice notified WEEP that it had
determned that WDHP s actions in response to the TDN were appropri at e.
The Held dfice noted that WIOEP s investigation had found that
Appel lants' allegation that Qga had control of the Barrenshe permt had
nerit and that the "rel ationshi p between Q ga and Barrenshe has been
entered into the AVS thereby blocking Qga and its affiliates" from
receiving permts in the future. The Held Gfice also noted that neither
Qganor its affiliate had "initiated any permtting actions requiring
di scl osure of ownership and control infornation since the June 1, 1990,
revision of the Vst Mirginia regulations clarifying that mneral ownership
coupled wth the right to receive the coal is a presuned ownershi p and
control relationship.” Further, "neither conpany has recei ved a new pernmt
or significant nodification since the first of the unabated viol ati ons was
cited

2/ As toinprovidently issued permts, WDEP stated:

"Qga no longer holds any Vst Mrginia permts, having transferred
all of themto Vst Mrginia Properties on July 23, 1993. S nce this was
prior to the Barrenshe forfeiture, no enforcenent action wll be taken
agai nst them According to our records, Qga has one sister conpany * * *
that holds Wst Mrginia permts, but no permts have been issued to that
conpany since March 18, 1995. None of A ga s parent conpani es hol d mni ng
permts in Vést Mrginia"

AJan. 6, 1994, nenorandumfromthe CBMF eld Gfice toits A'SHeld
| nvesti gati ons Branch stat ed:

"I'n the case of the conplaint regarding the |ink between [Qga and
Barrenshe], we have verified * * * that the Qga permts were transferred
to Vst Mrginia Properties, Inc. on July 23, 1993, and that a permt has
not been issued to [Qga s] affiliate * * * since March 18, 1985. Wien we
prepare our response to WLEP regarding this [TDN, we w Il informthem of
the need to update the information in AVS and change the bond status of the
Qga permts to "R' indicating the bond has been rel eased due to transfer.

However, we believe that conpanies exist in other states that are
affiliated wth Qga and shoul d be reviewed due to the Iink between Q ga
and Barrenshe. "
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on April 13, 1992, at Barrenshe permt U3694. Therefore, none of the
permts issued to either conpany woul d neet the criteria for bei ng
consi dered i nprovi dently issued.”

A copy of the Held Gfice's February 28, 1994, response to WLCEP was
provided to Appel lants, and on April 14, 1994, they sought infornal review
of the Held Gfice's determnation wth the CBMD rectorate under 30
CFR 884215 Appellants agreed wth the inposition of a permt bl ock
against Qga, but charged that the Held Gfice had erred i n approvi ng
WDOEP s failure "to evaluate its authority to take direct enforcenent
action agai nst A ga to conpel correction of on-the-ground violations." See
Infornal Review Request at 3 (enphasis supplied). It is this issue that is
involved in the present appeal. 3/ Appellants cited S&M Goal Gonpany V.
G8M 79 IBLA 350, 91 Interior Dec. 159 (1984), in support of their position
that A ga had the capacity to control, and therefore did control, Barrenshe
w thin the neani ng of section 521(a) of the SWRA See Informal Review
Request at 4. Appellants requested a Federal i nspection of the Barrenshe
site wth Federal enforcenent agai nst O ga and any other successors.

In the July 8, 1994, Decision under appeal, CBVIs Assistant O rector
for Held perations found as fol | ows:

A presuned ownership or control relationship[,] while being
a basis to permt block[,] nay not, initself, be a basis for
direct enforcenent agai nst an owner or controller of a violator.
Wiere the facts indicate that the owner or controller is the
substantive operator of the site, then direct enforcenent is
appropriate. * * * Neither the Wst M rginia response nor the
[Feld Gfice] determnation indicates whether any direct control
or invol venent existed between O ga and Barrenshe or whet her Q ga
was a substantive operator of the site. This aspect of the
conplaint is being renanded to the FHeld Gfice to conduct a
Federal inspection to investigate Qga' s involvenent in the site
and whether Q ga was a substantive operator of the site. If such
i nvol venent is determned, enforcenent shall be taken against all
responsi bl e parties, including Qga.

See Decision Letter at 2-3 (citation omtted). Thus, the Assistant
Drector found that there was insufficient |nfornat|on t o concl ude t hat
Qga

3/ Appel lants al so charged that the search for inprovidently issued
permits for Qgaor its affiliates should be nationwde, not just limted
to Vst Mrginia; that Qga and its affiliates were reqwred to di scl ose
their ownership or control prior to June 1, 1990; that the purchaser of
Qga s Wst Mrginia operations was liable for correction of Barrenshe's
violations; and that the Held Gfice failed to tinely eval uate Vést
Mirginia s response to the TON Those issues are not presented on appeal .
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was subject to direct enforcenent for unabated violations at the site, but
renmanded the natter for consideration of whether such control existed. 4/

Appel  ants assert on appeal that it is incunbent on CBMand state
regul atory authorities to further eval uate the rel ati onshi p between Q ga
and Barrenshe to deternine whet her enforcenent action is warranted agai nst
QOga. Athough CBMdid renand the matter for such eval uation, Appellants
charge that a nore thorough anal ysis of "docunents and ot her evi dence"
produced by Appellants in this case woul d have reveal ed "anpl e basis for
taking direct enforcenent action against Qga" immediately. See S(Rat 5.

Appel lants cite S&8M al (. v. CGBM supra, in support of their position
that, based on "the undisputed facts set forth in the [citizens'] conplaint
and in Wst Mrginias response” to the TDN Qga control |l ed Barrenshe's
operations wthin the neani ng of sections 510(c) and 521(a) of SVMRA 30
USC 88 1260(c) and 1271(a) (1994). See S(Rat 5-7. Accordingly,

Appel  ants assert, CBMerred in renanding the natter for further
investigation of Qga s involvenent at the site. Appellants urge that
CBMs further investigation of this issue is a vain exercise. They request
the Board to find that Qga did in fact exercise substantive control of the
site and to order CBMto conduct an i nmedi ate Federal inspection wth
attendant enforcenent action against Qga. See SCRat 8. 5

4/ The Assistant Drector also ruled on other questions not raised in the
present appeal. He found that the responsibility to check for potentially
inprovidently issued permts (PIPs) lay wth G8M but since both WDEP
and the Held Gfice had investigated and found that no PIIP s existed, he
affirned the Feld Gfice on this item

The Assistant Drector also found that the Held Gfice had correctly
held that a permt applicant did not have to list controlled entities in
Vst Mrginia prior to June 1990, because regul ations prior to that date
did not requireit. He affirned the Held Gfice's determnation on this
itemof the appeal .

The Assistant Drector found that Vést Mrginia s response did not
include sufficient infornation to determne if Qga transferred its | ease
and control arrangenents wth Barrenshe to Vst Mrginia Properties. As
the timng of that transfer had inplications for whether Qga was |inked to
Barrenshe, he renanded this aspect of the appeal to the Held Gficeto
conduct a Federal inspection in order to reviewthe details of the
transfer.

Fnally, the Assistant DOrector found that the Gonpl ai nt was wel |
taken wth respect to lack of tineliness. He noted that the Held Gfice
and CGBM had recei ved nunerous simlar conplaints fromboth Appel lants, and
that CBViwas working hard to inprove its pronptness in responding to
citizens' conplaints.

Those questions have not arisen on appeal .

5/ According to G8V) Appel lants' sole ground of appeal (its charge that
CBMinproperly failed to take enforcenent action against Qga) is beyond
the scope of Appellants' initial Gonplaint and was not raised until
Appel lants filed for informal review See Answer at 3. Ve disagree.
Appel lants did request that CBMor state regul ators i ssue appropriate NO/ s
or AOs and assess civil penalties under SMCRA and governi ng regul ati ons.
See Qonpl aint at 6.
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Appel  ants assert that CBMinproperly renanded the natter for further
investigation, having "found nerit in [Appellants'] request for direct
enforcenent action against Qga." See S(Rat 4. |In response, C8M
correctly points out that its Decision did not indicate that there was
nerit in Appellants' request to cite Qga directly for violations on the
Barrenshe site. Instead, CBVIs ruling was to remand "[t]his aspect of the
conplaint” to determne "whether Qga was a substantive operator of the
site," and to direct that enforcenent actions be taken agai nst all
responsi bl e parties, including Qga, only "[i]f such invol venent is
determned." See Decision at 2-3.

In further response, CBMstates that the facts al |l eged by Appel | ants
provide an insufficient basis for citing Qga for violations at the
Barrenshe site. It accepts the factors of the rel ationship between Q ga
and Barrenshe as that relationship is docunented in permt records and
agreenents between the parties, nanely AQga s owiership of the surface and
mneral rights, its right of first refusal on coal mned by Barrenshe, and
the fact that Q ga bonded the haul road used by Barrenshe and processed coal
mned by Barrenshe. However, it submts that those facts are insufficient
to hold Qga directly responsible for Barrenshe's violations. Qga woul d
be responsi ble, (BMasserts, "only if evidence of direct control or actual
i nvol venent in Barrenshe's mning and recl anati on operations were present."

Because evi dence of such control or invol venent was absent, CBMasserts,
it correctly renanded the natter. 6/ See Response at 4.

There is a difference, (BMargues, between "control” of an operation
for purposes of 30 CF. R 8 773.5(b)(6), which has been established, and
“control" as provided in section 521(a) of SMRA 30 US C § 1271(a)
(1994), which has not. Unhder the regul ation, an "ownership or control "
relationship sufficient to establish an AVS |ink may be characterized by
"[o]wning or control ling coal to be mned by anot her person under a | ease,
subl ease or other contract and having the right to recei ve such coal after
mning or having authority to determne the nanner in which that person or
anot her person conducts a surface coal mining operation.” 30 CF.R 8§
773.5(b)(6). By contrast, under section 521(a)(3) of SMRA NOV s may be
issued only to a "permttee or his agent.”" As no show ng has been nade in
this case that Qga was Barrenshe's agent, CGBMsubmts that it has not been
established that Qga is subject to enforcenent action under this
provision. V¢ agree.

[1] Uhder section 521(a)(3) of SMIRA a permittee of a mnesite "or
his agent" is the proper party to be cited for a violation of the Act. It
has been held that an "agent” is "that person charged wth the
responsi bility for protecting society and the environnent fromthe adverse
effects of the surface coal mining operation and particul arly charged

6/ ¢ offer no cooment on whether CBMis correct that evidence of direct
control or actual involvenent in Barrenshe's nmining and recl anati on
operations woul d justify taking enforcenent action against Aga, in the
absence of a showng that Qgais the permttee’ s (Barrenshe' s) agent.
That question woul d be justiciable only in the context of admnistrative
review of any CBMaction citing Qga for nonconpl i ance.
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wth effectuating conpliance wth perfornance standards during the course
of a permttee’'s mning operations.” lhited Sates v. Ox Fork Goal .,
692 F.2d 436, 440 (6th dr. 1982). Inthis case, there is no show ng that
Qgais either the permttee or Barrenshe's agent as that termis descri bed
above. The record before us indicates, rather, that Barrenshe was Qga' s
agent, i.e., the party extracting coal and charged wth the responsibility
to protect the environnent fromthe adverse effects of surface coal mning,
and therefore properly charged wth viol ations.

Qur decisionin S&8MQa . v. 8V supra, cited by Appellants, held
that both the party extracting the coal and the | essor coul d properly be
consi dered "permttees,” and therefore chargeable with viol ations of SMIRA
under the initial regulatory program where there was no valid permt in
existence. Sgnificantly, we al so observed in that opinion that the
i ssuance of a permt raises the presunption that the party obtaining the
permt is conducting the coal mining operation and thus is the party
responsi bl e for conpliance wth the standards. S8MGoal . v. CGBM 79
IBLAat 356 n.1; 91 Interior Dec. at 162 n.1, citing Wlson Farns Goal (.,
2 IBSWA 118, 87 Interior Dec. 245 (1980). Uhlike the present case, in S&M
there was no permt, and the parties could be found to be jointly and
severally liable for conpliance wth any applicabl e perfornmance standards
unless and until it could be denonstrated that one party was sol el y
responsi bl e for such conpliance. The presence of the permit here in
Barrenshe' s hands appears to squarely limt C8Vs enforcenent authority to
Barrenshe or its agent, as expressly provided in section 521(a)(3) of
SMRA

Ve hold that the facts as devel oped by WIEHP and C8V) show ng onl y
ownership and control sufficient to establish an AVS "link," are
insufficient to justify a determnation that Qga was Barrenshe' s agent and
therefore subject to enforcenent activity under SMORA However, we find no
basis to disturb CGBMs decision to renand the matter to consi der whet her
other facts or legal analysis exist that mght justify a different
concl usion. 7/

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge
| concur:

John H Kelly
Admini strative Judge

7/ ¢ wsh to conplinent CBMon the excellent case record that it has
transmtted in this natter. The naterial s contained are evidently
conpl ete, wth original docunentation wherever possible, and official file
copi es of other docunents. The naterials contain conversation records,
cover letters, etc., allowng the Board to easily determne the routing of
the matter through CBMand the S ate agency.
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